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Est. size of claims in AUS!?

ANZ - Bank fees class actions " 557m

. . CBA 71
ANZ CBA, NAB, WBC now face claims in NZ $7im
. . NAB $39m
Kristen Le Mesurier
29 January 2014 WBC $57m
TOTAL $224m

Summary

e ANZ has been sued in NZ - it is the first bank to be sued, with other cases expected in NZ.
e The class action against ANZ in Australia is awaiting judgment and is a test case.

o At stake for the banks: all exception fees collected from claimants since about 2004 (fees
would be reimbursed) and the size of exception fees that can be charged in future.

e The High Court of Australia has ruled that exception fees are capable of being penailties,
which are legally unenforceable.

About 185,000 Australians have joined 8 class actions against the banks in Australia and in
New Zealand, the first two class actions have been filed. ANZ is the test case in Australia and
New Zealand, so the class actions against the other banks are on hold or will not be
commenced until the ANZ cases in both countries are complete.

Class actions commenced to date in AUS: ANZ, CBA, NAB, WBC, Citigroup.?

1 The total claims will not be known until later in the proceedings, possibly until setflement or judgment. Estimates provided by
class action law firm Maurice Blackburn on 2 December 2013.

2 Some banks face multiple claims because brands have been sued e.g. WBC faces claims against Westpac, Bank of SA and
St George.
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Class actions pending in AUS: BOQ), BEN, SUN, HSBC.
Fees being challenged: late payment fees, over limit fees, honour and dishonour fees ($20 -
$60 per tfransaction, referred to as exception fees).

Brief overview of the class actions

e The claim: that the fees should be struck down as penalties because of their size. When
compared with the relevant service provided by the bank (e.g. the cost of dealing with a
late credit card payment), the fee is out of all proportion to that service so is a penalty.

e Fees that are held to be penalties are not legally enforceable.
e The principle: fees should reflect the cost of providing a service.
¢ Impact on the banks: If the banks lose, there will be two impacts:

1. They will need to repay all fees that were found to be penalties to all members of the
class actions less the cost of providing the services; and

2. They may need to reduce the size of fees collected from customers. Fees charged
need to reflect the cost of providing the particular service.

Next steps in the proceedings

e AUS: The High Court of Australia has clarified the law on penaltiesd® and ruled that all fees in
the class action are capable of being categorised as penalties. It is now up to the Federal
Court to decide whether the fees were in fact penalties, which would be unenforceable.

o ANZ-heardin December 2013: The Federal Court in Melbourne examined the size of
the fees charged and will be comparing those fees with the services ANZ provided.

3 This was an intermediate step in the ANZ case. HCA judgment: http://www.austli.edu.au/au/cases/cth/HCA/2012/30.html
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Judgment is expected in the next three or so months.
o Other bank class actions will follow once ANZ has settled or there is final judgment.

e NIZI:. The ANZ claim is also the test claim in NZ.4 It is likely that the plaintiff law firms will
continue their media campaign to grow the class actions before commencing against the
other banks. In NZ, all class action members need to be signed up before cases are
commenced. Legal arguments in NZ are likely to be very similar to those made in Australia.

Banks appear to have anticipated the impact

e Exception fees have fallen since 2009 when litigation funder IMF announced its intfention to
fund a series of class actions challenging the fees.>

e In 2009, Australian banks collected $1.5 billion in exception fees from consumers and
businesses. In 2012, that amount had more than halved to $653 million.

This document is intended solely for the information of the particular person to whom it was provided by Ownership Matters Pty Ltd (ABN: 95
152 996 739 and AFSL: 423168). Although we believe that the information contained in this document is accurate and reliable, Ownership
Matters has not independently verified information contained in this document which is derived from publicly available sources and
engagement with issuers and their representatives. Ownership Matters assumes no responsibility for updating any information or
recommendation contained in this document or for correcting any error or omission which may become apparent after the document has
been issued. Ownership Matters does not provide any warranty as to the accuracy, reliability or completeness any information which is
contfained in this document. Except insofar as liability under any statute cannot be excluded, Ownership Matters and its directors, employees
and consultants do not accept any liability (whether arising in contract, in tort or negligence or otherwise) for any error or omission in this
document or for any resulting loss or damage (whether direct, indirect, consequential or otherwise) suffered by the recipient of this document
or any other person. This document has been prepared without consideration of any specific person’'s needs or investment objectives and
constitutes general advice only. It is for the use of clients of Ownership Matters only and may not be distributed to anyone who is not a client
of Ownership Matters. This document was produced in 2013 and is copyright. Apart from any use permitted under the Copyright Act 1968, no
part may be reproduced by any process, nor may any other exclusive right be exercised, without the express permission of Ownership Matters,
Level 5, 167 Queen Street, Melbourne.

4 Australian class action law firm Slater & Gordon is running the NZ claim against ANZ with local law firm Andrew Hooker.
Website 'Fair Play on Fees' is seeking registrations of interest against each of the banks owned by ANZ, WBC, CBA, NAB.

5 Reserve Bank of Australia, ‘Banking fees in Australia’ June 2013:
http://www.rba.gov.au/publications/bulletin/2013/jun/pdf/bu-0613-5.pdf
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